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Today’s session

◼ Introduction 

◼ Background of the new mandatory disclosure rules

◼ How does it work?

◼ Case studies / discussion

◼ Takeaways
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Background of the EU Disclosure Rules (“DAC6”)

Background

◼ The new mandatory disclosure rules are included in the sixth amendment to the EU 

Directive on Administrative Cooperation (“DAC6”) as the EU implementation of Action 12 

of the OECD’s Base Erosion and Profit Shifting (“BEPS”) Project. 

◼ Main purpose for DAC6: gathering insight in international tax arrangements for EU 

Member States in order for them to be able to take legislative actions against tax 

avoidance. 

◼ DAC6 will be implemented by each of the EU Member States into local legislation based 

on the principal of minimum harmonisation, meaning that EU Member States are allowed 

to implement these rules stricter (which some appear to do).

◼ When DAC6 has been implemented, every intermediary providing services with respect to 

a so-called reportable cross-border tax arrangement (more on that later) should be 

required to file a DAC6 report with retroactive effect to 25 June 2018.

◼ Stiff penalties may apply in the event of non-compliance (for example EUR 830,000 

maximum in the Netherlands).
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Local implementation - general overview

Existing Mandatory Disclosure Regimes in the EU 

◼ UK (DOTAS since 2004)

◼ Ireland (mandatory disclosure regime since 2011) 

◼ Portugal (mandatory disclosure of tax planning schemes since 2008)

DAC6 – Update on local implementation process

◼ Poland: mandatory disclosure rules have become effective as per 1 January 2019 with penalties from approximately 

EUR 460,000 to approximately EUR 4,700,000 for specific situations

◼ Netherlands: draft legislative proposal for the purposes of an internet consultation published in December 2018. 

Internet consultation closed in February of this year. The proposed penalty for non-compliance is EUR 830,000.

◼ Germany: draft bill introduced January of this year which also seems to cover domestic transactions. The proposed 

penalty for non-compliance is EUR 25,000 

◼ Italy: public consultation took place beginning of this year. The proposed penalty for non-compliance is between eur

2,000 - EUR 21,000 

◼ Luxembourg: no proposed legislation published yet



© Simmons & Simmons LLP 2018. Simmons & Simmons is an international legal practice carried on by Simmons & Simmons LLP and its affiliated partnerships and other entities.

7 / B_LIVE_EMEA2:1125706v1

Where do we stand now? – timeline DAC6

13 March 2018

Political 

agreement 

ECOFIN
25 May 2019 

Formal adoption 

by ECOFIN

25 June 2018

DAC comes into 
force with 

retroactive power

31 December 2019

Deadline to 
implement DAC6 
by EU Member 

States

1 July 2020

DAC6 begins 
to apply

31 August 2020

Deadline to file 
‘catch up’ 
disclosure

31 October 2020

First exchange 
of information

We are here
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The Netherlands: legislative proposal and additional 

guidance provided by Dutch association of tax advisers
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EU-wide developments

EU Commission 

◼ Working on Implementing Regulation (technical implementation)

◼ Unique identification number to be assigned to each reported arrangement

◼ No further interpretation guidelines 

TAX3 Committee

◼ Proposes amendment to DAC6 to include domestic arrangements



How does it work?



© Simmons & Simmons LLP 2018. Simmons & Simmons is an international legal practice carried on by Simmons & Simmons LLP and its affiliated partnerships and other entities.

11 / B_LIVE_EMEA2:1125706v1

How does it work?

Cross-border 

arrangement

one of the 

hallmarks is met

arrangement is 

reportable

by intermediary or 

taxpayer
Disclosure to tax authorities 

within 30 days*

Automatic exchange to all EU Member States via central 

directory (plus EU Commission)

* except during the 

“retroactive period”
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Cross-border arrangement

Is an arrangement concerning either more than one EU Member State or a Member State 

and a third country where at least one of the following conditions is met:

◼ not all of the participants in the arrangement are resident for tax purposes in the same 

jurisdiction; 

◼ one or more of the participants in the arrangement is simultaneously resident for tax 

purposes in more than one jurisdiction;

◼ one or more of the participants in the arrangement carries on a business in another 

jurisdiction through a permanent establishment situated in that jurisdiction and the 

arrangement forms part or the whole of the business of that permanent establishment;

◼ one or more of the participants in the arrangement carries on an activity in another 

jurisdiction without being resident for tax purposes or creating a permanent 

establishment situated in that jurisdiction; or

◼ such arrangement has a possible impact on the automatic exchange of information or 

the identification of beneficial ownership.

◼ The term “arrangement” in itself is not defined and can therefore be a plan as well as 

the legal structure, which results from it. 
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Tax arrangement sold 

with a confidentiality 

clause attached 

Contingent fee 

Standardized 

documentation and/or 

structure

General hallmarks (A)

Acquisition of LossCo

Conversion of income 

into a category taxed at 

a lower level / exempt

Circular transactions

Specific hallmarks (B) Cross-border transactions (C)

Main benefit test: the main benefit or one of the main benefits which, having regard to all relevant facts 

and circumstances, a person may reasonably expect to derive from an arrangement is the obtaining of a 

tax advantage  

Hallmarks with Main Benefit Test

Deductible payments to a 

related party:

which is resident in a no or 

almost no corporate tax 

jurisdiction 

If the payment benefits from 

a full exemption from tax

If the payment benefits from 

a preferential tax regime
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Cross-border transactions (C)

Circumvention of reporting 

obligation on automatic 

exchange of financial 

account information

Legal structure lacking 

substantive economic 

activity where the beneficial 

owners are unidentifiable

Automatic exchange of 

information and BO (D)

Unilateral safe harbor rules

Transfer of hard-to-value 

intangibles

Transfer of functions / risks/ 

assets resulting in EBIT 

decrease >50% during the 

next 3 years

$

Hallmarks without Main Benefit Test

Transfer pricing (E)

Deductible payments to a 

related party which is:

◼ Not tax resident in any 

jurisdiction

◼ Resident in a black-

listed country (EU / 

OECD)

Deduction of the same 

depreciation on asset in 

multiple jurisdictions

Double tax relief claimed in 

multiple jurisdictions

Transfer of assets with 

significant differences in 

valuation
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Several 

intermediaries

Multiple reporting 

obligations 

EU Intermediary

Primary Reporting 

obligation

Taxpayer

Secondary Reporting 

obligation

Who should disclose the information? 

◼ If resident / 

incorporated/registered 

in the EU 

◼ If not protected by a 

legal professional 

privilege

◼ Reporting if no 

intermediary

◼ Reporting if 

intermediary is 

protected by legal 

privilege 

◼ Reporting by all 

intermediaries

◼ Unless proof of 

filing by another 

intermediary
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Primary 

definition

Secondary 

definition

Intermediary

Primary definition: the typical 

“(tax) advisor”:

any EU-established or 

resident person that designs, 

markets, organizes or makes 

available for implementation 

or manages the 

implementation of a 

reportable cross-border 

arrangement. 

Secondary definition: broad 

definition for “other 

intermediaries”:

“any person that [...] knows or 

could be reasonably expected to 

know that they have undertaken to 

provide aid, assistance or advice 

with respect to [...] a reportable 

cross-border arrangement.”

Who should be considered an intermediary?

Please note that intermediaries are only required to report information within 

their knowledge or control.
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Which information would be disclosed?

◼ Identification of intermediaries and taxpayers (including their names) *

◼ Hallmarks applicable

◼ Summary of the reportable arrangements *

◼ Date of implementation

◼ National tax provisions applicable

◼ Value of the transaction

◼ Other EU Member States involved or concerned

◼ Persons in other EU Member States likely to be affected *

*Information not accessible to the EU Commission
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Article 8ab.1 Timing issue

Each Member State shall take the necessary measures to 

require intermediaries to file information that is within their 

knowledge, possession or control on reportable cross-

border arrangements with the competent authorities within 

30 days beginning: 

(a) on the day after the reportable cross-border 

arrangement is made available for implementation; 

or 

(b) on the day after the reportable cross-border 

arrangement is ready for implementation; or 

(c) when the first step in the implementation of the 

reportable cross-border arrangement has been made, 

whichever occurs first. 

Notwithstanding the first subparagraph, intermediaries 

referred to in the second paragraph of point 21 of 

Article 3 [secondary definition] shall also be required 

to file information within 30 days beginning on the day 

after they provided, directly or by means of other 

persons, aid, assistance or advice.

◼ An intermediary may qualify as an 

intermediary under both the primary 

and the secondary definitions 

◼ Based on article 8ab.1, the clock 

starts ticking for secondary 

intermediaries on the day after they 

provide aid, assistance or advice on 

a reportable cross border 

arrangement

◼ This may be before the reportable 

cross border arrangement is made 

available to / ready for 

implementation by the client

◼ The reporting obligation might 

therefore arise sooner for an 

intermediary qualifying under the 

secondary definition

◼ When should this intermediary 

report?

Open questions

Reporting deadlines
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Art. 3(b).24: “marketable arrangement” 

means a cross-border arrangement that 

is designed, marketed, ready for 

implementation or made available for 

implementation without a need to be 

substantially customised.

Art. 8ab.2: In the case of marketable 

arrangements, Member States shall take 

the necessary measures to require that a 

periodic report be made by the 

intermediary every 3 months providing an 

update which contains new reportable 

information as referred to in points (a), 

(d), (g) and (h) of paragraph 14 that has 

become available since the last report 

was filed. 

Definition Some considerations

Open questions

Marketable arrangements

◼ What is a marketable 

arrangement?

◼ Interaction with Hallmark A.3 

(standardized documentation).

◼ Does the reporting obligation 

apply as soon as a marketable 

arrangement is designed or only 

when actually provided to a 

client? 

◼ Consider cases whereby an 

intermediary qualifies under the 

secondary definition in relation to 

a marketable arrangements 

designed by e.g. a financial 

institution. 



Case studies / discussion
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An account is opened at a Dutch financial institution as part of the 

implementation of a restructuring. Is this a reportable arrangement?

In principle, an intermediary is only required to report information within 

his knowledge or control. However: NL KYC-AML procedures require 

inquiring about aggressive tax structures as well.

Is the bank required to collect all information from various departments 

within the bank which are involved in a reportable cross border 

arrangement? 

An intermediary is only required to report information within his 

knowledge or control. But yes, if more than one department within the 

same bank are providing services to the taxpayers, this information 

must be aggregated. 

Opening of a bank account

Various departments of a bank
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Hallmark C.1(d)

A transaction involving a preferential tax regime

◼ Internet travel company E-Booking is based in The Netherlands and has a 

subsidiary in Singapore that sources hotel accommodations and negotiates 

rates with hotel chains in Asia. E-Booking NL pays E-Booking Singapore an 

arm’s length fee for its services. Singapore’s corporate tax rate is 17%. E-

Booking Singapore has negotiated a tax holiday in Singapore, and pays no 

corporate tax on its profit.  

◼ Internet travel company E-Booking is considering opening a subsidiary in Aruba 

to perform the same functions E-Booking Singapore performs, but now for the 

Caribbean and Latin America. They have asked a corporate analysis of steps 

needed to establish and incorporate a local Aruba subsidiary. Aruba imposes a 

corporate income tax of 25%

◼ Are these reportable transactions?
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Hallmark E.1 and E.3

Unilateral safe harbour rules/projected EBIT lower than 50%

◼ India has established safe harbor rules that if met, mean that certain transfer 

prices used will be accepted by the tax authorities. 

◼ One such safe harbor rule is that if in India, services are rendered with respect 

to manufacturing and export of so-called core auto components, those services 

can be charged out at operating cost plus 12%. For non-core components the 

margin can be cost plus 8,5%. The transfer price and profit margin on those 

services will not be audited or challenged by the Indian tax authorities.

◼ Japan Auto Company European HQ based in The Netherlands, for this reason 

changes its structure such, that some manufacturing activities will be conducted 

in India instead of in Germany, where manufacturing expenses and employee 

wages tend to be high. 

◼ You are involved with closing down the German manufacturing plant, and 

setting up the Indian manufacturing plant. 

◼ Is this a reportable transaction?



© Simmons & Simmons LLP 2018. Simmons & Simmons is an international legal practice carried on by Simmons & Simmons LLP and its affiliated partnerships and other entities.

24 / B_LIVE_EMEA2:1125706v1

Hallmark E.2

Transfer of hard-to-value intangibles

◼ FinTech company Day-Pay has come up with a financing solution that will allow 

people that work irregularly and tend to be paid on a weekly basis to be able to 

obtain a low-cost line of credit. They can check their line of credit with an App.  

The App is still being tested for bugs and scalability but appears promising. 

◼ Day-Pay’s software engineers developed the solution in The Netherlands and 

Day-Pay is advised by its legal counsel to take steps to protect the potentially 

valuable software source codes and consider taxation consequences if the App 

is sold or licensed going forward. 

◼ Day-Pay has been working with an App-development company in Ireland and is 

now considering incorporating an Irish subsidiary that will become the legal 

owner of the IP.

◼ You are involved with setting up the Irish entity and drafting all relevant 

contracts related to the transfer of ownership of the relevant IP to the new to be 

incorporated entity. 

◼ Is this a reportable transaction?
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Alternative arrangements

A tax advisor makes available two alternative structures to client both 

ready for implementation. Only one is chosen for implementation. Are 

both reportable? 

◼ According to the Directive filing is required:

– on the day after the reportable arrangement is made available for 

implementation; or

– on the day the reportable arrangement is ready for implementation; or

– When the first step in the implementation of the reportable arrangements 

have been made;

whichever occurs first.

◼ According to the draft Dutch legislative proposal is required:

– on the date on which the first step for implementation of the cross border 

transaction is or shall be taken. 

◼ Answer: under Dutch law, only the structure chosen for implementation will 

have to be reported if and when the first step for implementation has been 

taken. 



Take aways
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Take aways

Assess your 

situation as 

per 25 June 

2018

Anticipate and organise 

for compliance 

(possibly appoint 

dedicated compliance 

officers) 

Reporting starts 1 July 

2020 (deadline for ‘catch 

up’ reporting is 31 

August 2020

Follow up local 

implementations 

and attend our 

follow-up webinar



simmons-simmons.com

elexica.com

Questions?


